Comments on 
Governing Documents

Philip Walters, Chairman ESRPOA Design Review Committee 

In our existing Declaration, Bylaws, and DRC rules, the authority, powers, and procedures of the Board and the Design Review Committee were scattered all over the place, were not always logical, did not reflect current statutory requirements, and were not self consistent.  Because of that, I am not going to try to tie back all administrative language in the draft governing documents to the provisions of the existing documents.  The administrative provisions of the proposed new documents instead capture what we have actually been doing, with additions to conforming to The Colorado Common Interest Ownership Act (the Act), and good open governance practices.  I do support the proposed new Governing Documents and emphatically recommend their approval.   

As a member of the committee that worked on the proposed new governing documents, and as Chairman of the Design Review Committee, I specifically focused on the land use restrictions and the construction standards to make sure that our rights to develop and build on our properties remained fundamentally unchanged from the current governing documents.  I believe we accomplished that goal and this memorandum contains my working notes from that process so that you can see how the covenants, conditions, restrictions and construction standards relate back to the current documents.  Most the changes in this “class” have to do with reorganization of previously scattered and sometimes inconsistent language, with a few additions to reflect current technology and current Association practice.  
In this memo, I discuss what the proposed Declaration of Covenants, Conditions and Restrictions(Dec) and the  Design Standards and Review Procedures (DSRP) have drawn upon and provide my comments on how the proposed language relates to our existing Covenants (CC&Rs) and Design Review Committee rules (DRC).  In particular, I will cover in fine detail the restrictions on land use in the Declaration Article 9 and the Design Standards of DSRP Article 2, explaining how these sections relate to our existing documents.  

Dec Article 8 Is a brief description of the DRC and what it does.  Most of the DRC’s enabling administrative language has now moved to the bylaws.

Dec 8.03 (a) Annual Inspection.  This was in CC&R 10.03  It adds a reference to provisions of C.R.S. §38-33.3-123, which provides a limitation in time on how long after a nonconformance is found that enforcement actions can be taken.

Dec 9.03 Compliance with Laws This was originally covered in CC&R 2.03

Dec 9.04 Compliance with Insurance This was originally covered in CC&R 4.02.  

Dec 9.05 Use of Parcels 
9.05 (a) Residential Uses Allowed This was originally covered in CC&R 5.01 with some language clarification.  Since signs are covered elsewhere, the sign limitations were dropped from this paragraph so that all sign language would be in one place.
9.05(a)(i)Residential Use Restrictions This is new material prohibiting short term rentals such as bed and breakfast operations.

9.05(b) Use of Common Elements Some of this is originally covered in CC&R 11.08.  The Association Easements are a “Common Element”  

9.05(c) Land Use Limitations

9.05(c)(i) Hunting This was originally covered in CC&R 4.09 and CC&R 5.02(B) and this language come from that source with no change except to add the provision that firearms may be discharged to protect and owner or guest from danger.

9.05(c)(ii) Temporary improvements This language comes from CC&R 4.11 unchanged in scope.  
9.05(c)(iii) Mining and Drilling This language comes from CC&R 4.12 with the added new provision that the DRC can permit the use of material on site in construction of an improvement.  Examples of this might include activities such as moving around fill material, banking topsoil for reuse, use of rock on the site, etc.

9.05(c)(iv) Subdivision and Timesharing The subdivision language comes from CC&R 5.02(A).  The prohibition of timesharing is new material.

Dec 9.06 Nuisances, Hazardous Activities and Unsightliness

9.06(a)Nuisances This language comes from CC&R 4.04 with the addition of odor as a category of nuisance, and a reference to applicable state law.  (Odor limitations are not foreign to the original CC&R’s as CC&R 4.08 requires sewage disposal to “cause no offensive odors.”)
9.06(b)Hazardous activities This language was taken from CC&R 4.09, except that the hunting limitation language was moved to 9.05(c)(i)
9.06(c) Unsightly Articles and Vehicles.  This language came from the first paragraph of CC&R 4.10.  

9.06 (d) Trash and Waste Materials This language comes from CC&R 4.10 second paragraph with the addition of a prohibition of burning trash and non-vegetation waste and a reference to disposal of slash under the previously adopted Community Wildfire Protection Plan (CWPP)
Dec 9.07 Maintenance of Buildings, Improvements and Landscaping.

9.07 (a) Maintenance in Good Repair Required. This language comes from CC&R 4.06
9.07 (b) Disrepair  This was covered in CC&R 4.05.  Language has been simplified.
9.07 (c) Alteration of Common Elements and Other Parcels This is some new material, pretty much common sense, but the concept can be seen in CC&R 11.07 which prohibits construction in Association Easements.

Dec 9.08 Public Policy Considerations. This section is new material, but it brings in statutorily mandated limitations on the power of the association.  It prevents the association from prohibiting a number of activities and uses that the State of Colorado has deemed beneficial to the public and thereby protected.

Dec 9.09 Signs CC&R 5.01 had language banning neon or advertising signs.  The new language fundamentally prohibits all signs except those allowed by the governing documents.  The two specific allowances are 9.08(b)Political Signs and DSRP 2.12 also allows real estate signs. 
Dec 9.10 Vehicles. This language comes from CC&R 4.13
Dec 9.11 Animals This language comes from CC&R 4.03 with some rewording for clarity.
Dec 9.12 Antennas and Satellite Dishes This was originally covered in DRC 5.2 Some changes to reflect current DSS satellite and satellite internet technology.  This is covered in more detail in DSRP 2.06(f) 
Dec 9.13 Watercourses, Irrigation Ditches, and Drainage Features  This language comes from CC&R 4.07

Dec 9.14 Maintenance of Existing Vegetation This language came from CC&R 4.16

Dec 9.15 Removal of Timber and Existing Vegetation (a)(i, ii & iv) language comes from CC&R 4.19.
9.15(a)(iii) language comes from CC&R 4.20

9.15(a)(v) is new language that allows an exception for work done under our previously adopted CWPP, (the CWPP includes defensible space work around homes, fuel reduction work for fuel breaks, etc.)

Dec 9.16 Wildlife Management  This language comes from CC&R 4.17 and CC&R 1.03
Dec 9.17 Sewage and Water Supply Facilities. This language comes from CC&R 4.08 with some clarifications due to the fact that the subdivision lies in more than one health dept jurisdiction.

Dec 9.18 Energy Efficient Measures. This is new material mandated by state law.
Dec 9.19 Site Improvement Restrictions.

9.19(a) Single Family Residence This was covered in CC&R 5.03(A) first paragraph.

9.19(b) and (c) come from CC&R 5.03(H)

9.19(d) Minimum Size comes from CC&R 5.03(B)

9.19(e) Height Limitation comes from CC&R 5.03(C) with some clarification of the concept of how height is measured.

9.19(f) Limitations these limitations on mobile homes and metal buildings were originally in DRC 5.0

9.19(g) Building Envelopes This concept comes from CC&R 5.03(F)
9.19(h) Maximum Allowable Site Impact Per Parcel. was DRC 5.14, which itself derived from the size of the original Building Envelope designations of Phase 1 and 2 and the plat note limitation of the Phase 3 plat, said plats being considered as part of our existing declaration.  This language is a basic zoning function and is now in the declaration  for that reason.  The regulatory effect of the DRC 5.15 clustering rule has been effectively incorporated here for the same reason, and for clarity of understanding.
9.19(i) Setbacks was DRC 5.16.  This language is a basic land use function and is now in the declaration  for that reason.  
Comments relating to DRC Standards and review procedures (DSRP)

DSRP Article 1- Objectives and Authority.  

DSRP 1.01 Objectives and Policy Statement.  This draws language from various places in the old docs, mostly DRC 1.1.  Some provisions embedded in DRC 1.1 have been moved to more logical places.

DSRP 1.02 to 1.03 tie this document back to the enabling Governing Docs.

DSRP 1.05 Appeals.  This is pretty self explanatory.  Appeals go to the Board 
DSRP Article 2 Design and Construction Standards Was DRC Art  5

DSRP 2.01 This provision draws on the language of DRC 1.5

DSRP 2.01(a) was added to make clear that it the responsibility of the owner to seek proper professional guidance in designing any improvement.  This protects the DRC from any responsibility for such evaluations that require professional skills.

 SEQ CHAPTER \h \r 1DSRP 2.02 This reminds applicants that they need to go read the Declaration too.

DSRP 2.03- This comes from DRC 5.0   Prohibition of mobile homes and metal structures is no longer here because it  was moved to Dec 9.19 being more of a zoning-related restriction.  The prohibition of “modern homes “  was taken out because it is not defined and it was not thought  able to be adequately defined.

DSRP 2.03(a) From DRC 5.0 with no significant changes

DSRP 2.03(b) From DRC 5.4 with no significant changes

DSRP 2.04- This was DRC 5.1 with no significant changes.

DSRP 2.05- This was DRC 5.5.  Some language cleanup, no material changes.

DSRP 2.06 Building Exteriors was DRC 5.6

DSRP 2.06 (a) Number of wall materials- This was DRC 5.6.1 with no significant changes

DSRP 2.06 (b) Color of exterior walls- This was DRC 5.6.2.  The new language drops the restriction to be “hidden from general view” and adds the provision that use of accents is “based upon compatibility of such features with the overall design plan for the Parcel and Building envelope”. Counsel’s comment concerning the old language-  “Color selection is way too subjective to be dealing with it in such a restrictive manner.  You can deal with this on a case-by-case basis effectively and more transparently if you are looking at the structure, its placement, distance, etc.”
DSRP 2.06 (c) Windows was DRC 5.6.3 with no significant changes 

DSRP 2.06 (d) Siding Materials was 5.6.5 with no significant changes.  

DSRP 2.06 (e) Appurtenances was DRC 5.6.4.  Language reworded and “not in public view” restriction was dropped, “compatible with the overall architectural design plan and theme for the parcel”. Counsel’s Comment concerning the old language– decoration and trimmed design work are very subjective items and the owner should at least have a chance to present what they want to do and have the DRC evaluate it.”
DSRP 2.06 (f) Antennas and Satellite Dishes was part of DRC 5.2- There is some material change here to reflect current practice and technology.  The old document language was concerned with obsolete C-band satellite technology with its attendant large dishes.  The new language fits current domestic satellite technology.  The new language is a change in scope, but I doubt it would affect anyone, and the size limit is chosen to allow both DSS TV and Satellite internet dishes.  RELATED DECLARATION ISSUE: Dec 9.12 has similar changes

DSRP 2.06 (g)Utility Transmission facilities  was part of DC 5.2 No material change in scope.

DSRP 2.06 (h) Exterior Lighting was DRC 5.3 Reworded, removed requirement for “incandescent” in keeping with more modern energy efficient light sources- new language clarifies “view” and clarifies past DRC practice that translucent glass provides a shield.

DSRP 2.07 Foundation and Retaining walls was DRC 5.7 Some clarification that these walls are part of the exterior wall material group [DSRP 2.06(a)]and are included in the architectural theme and style [DSRP2.03]  The engineer provision in 2.07 was added as a special precaution relating to the Association’s concern about erosion etc, but not trying to take any responsibility for engineering matters.

DSRP 2.08 Fencing was DRC 5.8.  Some rewording and language added concerning current practices where fences other than wood post and rail have been in use.  

DSRP 2.09 Landscaping Generally this came from DRC 5.9 but also pulls in bits scattered from other places.  It also pulls in some statutory material.  I have not done a paragraph by paragraph commentary.

DSRP 2.10 Driveways Was DRC 5.10 and also CC&R 5.03F CC&R 5.04 and CC&R 4.07 information has been grouped here for clarity and information.  Information that was scattered around the old docs is in one place.  

DSRP 2.11 Animal Control This is a collection of scattered animal related items.  It includes DRC 5.11 but also brings in material related to old CC&R 4.03 and new Dec 9.11  
DSRP 2.12 Signs Was DRC 5.12 Adds new language concerning “weathering” and that signs cannot be placed in the easements except by the Assn.  While it is new language for the specific rule, we had the ability to control lack of maintenance and there is already a prohibition against improvements in the easements, so overall, it is more clarification of two specific nuisances about signs than new limitations. 

DSRP 2.13 Temporary Construction facilities.  Was DRC 5.13-Some rewording, but the DRC still has the right to deem as necessary the water, toilet, electricity and dumpsters on large scope projects.

DRC related Declaration Issue.  DEC 9.19(h) Maximum Allowable Site Impact per Parcel was DRC 5.14, which itself derived from the size of the original Building Envelope designations of Phase 1 and 2 and the plat note limitation of the Phase 3 plat, said plats being considered as part of our existing declaration.  This language is a basic zoning function and is now in the dec for that reason.  The regulatory effect of the 5.15 clustering rule has been effectively incorporated into DEC 9.19(h) for the same reason, and for clarity of understanding.
DSRP 2.14 Clustering. Was DRC 5.15 The regulatory requirement of this original rule, given that we also had DRC 5.14 adopted and the plat restriction on Phase 3, was to keep buildings from being further than 600 feet part, outside to outside.  That regulatory part was incorporated in the language of Declaration 9.19(h) but the general concept language was kept here as guidance for the DRC and applicants as to the aesthetic philosophy.
DSRP 2.15 Order of Construction Was DRC 5.17 Only change is to remove the date limitation.  Since we are well past a year from that date, the date of “August 11, 2007” is now irrelevant 

DSRP Article 3- Variances 

This Article is substantially rewritten material that brings all variance administration provisions to one place.

DSRP Article 4 – Informal Review Was DRC Art 2

This Article is substantially rewritten material that brings all informal review administration provisions to one place.  In general it serves to let applicants know they can approach the DRC for informal review and obtain help in understanding our requirements.

DSRP Article 5 was DRC art 3
This Article is substantially rewritten material that brings all formal review administration provisions to one place.

DSRP 5.01 Application and Submittal  was DRC 3.1  Most of this is the same content as before, except that in 5.01(b) Site Plan we 

-removed the provision to show the “building centroid” which was an undefined term in our existing docs, and not relevant.

-Added the requirement to show the location of the Site Impact Area, as it is better for the applicant to define this than for the DRC to attempt to do so, possibly in a manner counter to the desires of the applicant.

-added the requirement to show the setbacks on the site plan

DSRP 5.02 Fees was DRC 1.6 reworded and clarified.

DSRP 5.03 Review Procedure.  Substantial rewrite to document existing process with additional material concerning Act compliance and good open governance and due process.

DSRP 5.04 Conditions of approval.  Substantial rewrite covering the ability of the DRC to make approvals conditional.

DSRP 5.04 (b) Surety Bond- This is a tool that can be used to address same sort of issue as old DRC 4.1 deposit in a different way.  

DSRP 5.04 (c) Duration of approval- Was DRC 3.3. with changes giving the DRC discretion to set the duration based upon the nature of the Improvement. 

DSRP Article 6 was DRC article 4

This Article is substantially rewritten material that brings all construction submittal provisions to one place.  We did delete the requirement in DRC 4.1 of submitting two more sets of working drawings after approval as redundant and wasteful

DSRP Article 7

DSRP 7.04 Amendment-Here we note that DSRP Article 2 cannot be amended unless by approval of 50% of the membership.  This is the same requirement we had on changing the current DRC Article 5.

DRC related comments on Bylaws

BYL Article 6 establishes the Design Review Committee and what administrative provisions that are not covered in DEC Art 8 or in the DSRP are to be found here.  Again, in the old docs, DRC administrative language was so scattered, I am not going to attempt to do a paragraph by paragraph comparison of source and draft language.

